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ABSTRACT 
 
Since 1850, the amount of greenhouse gases in the atmosphere has been 
increasing at an extremely rapid rate as a result of anthropogenic activity, and, now, both 
humanity and nature are facing serious challenges in dealing with the negative 
environmental impacts resulting from climate change. For this reason, transnational 
environmental law, which requires that all law – national, international, or mixed –
regulate actions that transcend national boarders, must foresee the environmental risk 
involved in the drastic changes that are forthcoming to the global biosphere and meet 
them with adequate transnational law.  
I will argue, using the United Kingdom and Hungary as two case studies, that the 
enlargement of the European Union to include Central and Eastern European states will 
allow for more adequate regulation of environmental risk due to climate change. The 
codification of the principle of subsidiarity in Article 5 of the Treaty establishing the 
European Community allows for EU law to prevail over municipal law which can more 
effectively recognize climate change as an environmental risk problem with consideration 
for an ecosystem approach to law and policy through the application of the Precautionary 
Principle, which is already part of EU law. Additionally, the EU allows for Member 
States to attain a successful dialectic synthesis of economic prosperity and ecosystem 
functioning.  
 
INTRODUCTION 
 
Does the enlargement of the European Union to include Central and Eastern European 
states allow for more adequate regulation of the environmental risk involved in climate 
change? 
I will argue, using the United Kingdom and Hungary as two case studies, that the 
enlargement of the European Union to include Central and Eastern European states will 
allow for more adequate regulation of environmental risk due to climate change. The 
codification of the principle of subsidiarity in Article 5 of the Treaty establishing the 
European Community allows for EU law to prevail over municipal law which can more 
effectively recognize climate change as an environmental risk problem with consideration 
for an ecosystem approach to law and policy through the application of the Precautionary 
Principle, which is already part of EU law. Additionally, the EU allows for Member 
States to attain a successful dialectic synthesis of economic prosperity and ecosystem 
functioning.  
 
PART ONE 
 
Since 1850, the amount of greenhouse gases in the atmosphere has been 
increasing at an extremely rapid rate as a result of anthropogenic activity, and, now, both 
humanity and nature are facing serious challenges in dealing with the negative 
environmental impacts resulting from climate change. For this reason, transnational 
environmental law, which requires that all law – national, international, or mixed –
 
regulate actions that transcend national boarders, must foresee the environmental risk 
involved in the drastic changes that are forthcoming to the global biosphere and meet 
them with adequate transnational law. The European Union (EU) has the “most extensive 
developed body of regional rules of international environmental law, with practical 
experience of developing and applying principles1,” such as the principle of subsidiarity 
as codified in Article 5 of the Treaty establishing the European Union (TEU), which set 
standards by which EU Member States must abide. The rules of EU environmental law 
currently apply directly to 27 European states, and as the EU continues to expand, it 
allows for more adequate regulation of the environmental risk in climate change as it 
achieves a better balance between the dialectic of ecosystem functioning and economic 
prosperity through the codification of both the principle of subsidiarity and the 
precautionary principle.  
To provide clarification for my argument, I will first explore the definition of 
environmental risk. Then, I will discuss two different approaches in the regulation of 
environmental risk: a market approach, which promotes economic prosperity through 
reactionary law and policy and an ecosystem approach, which promotes ecosystem 
functioning through anticipatory law and policy. Next, I will define and interpret the 
principle of subsidiarity and the Precautionary Principle, and finally, I will discuss the 
dialectic between economy and environment. 
 
Environmental Risk 
 

 
Environmental risk is “not a single issue, law, or policy, but a classification for a 
cross-section of environmental concerns characterized by pervasive uncertainty and 
management problems2.” There are nine distinct characteristics of environmental risk – 
four related to its uncertainty and five that concern its institutional management3. The 
three components of environmental risk that are critical to this argument are stealth, 
latency, and irreversibility. Stealth is a dimension of environmental risk exhibited by risk 
agents that affect humanity and nature in “intangible ways that can make detection or 
defensive strategies nearly impossible4.” The stealth quality of environmental risk 
“produces situations where one may be affected by a toxin generated by other persons, 
miles away without one’s knowledge and not know it until ten or twenty years later when 
health effects surface5.”  
Latency is the delayed manifestation of harm. This delay accompanied with the 
stealth quality of risk makes the impacts of risks both delayed and invisible6, and this 
“places the individual … in a position of dangerous ignorance: thinking she is safe when 
she is not7.”  
The extended delay between the initiation of a hazard or exposure to it, and the 
manifestation of its effect… is sufficiently long and the risk sufficiently diffuse so 
that the risk is borne involuntarily, if not unknowingly… [and may]  
be masked by other factors8.  
 




 
This means, “negative consequences will not surface until it is too late, at least for those 
affected, to address the risk9” which could potentially affect a universe of people with 
“no tangible results for years to come10.” What’s more is that years will eventually stretch 
over generations who will face “changes in the genetic code that cause hazardous 
mutations over time11.” Furthermore, “add irreversibility of harm to [stealth and] latency, 
and these negative effects cannot be undone once they are finally recognized12.”  
As I will discuss below, stealth, latency, and irreversibility are a result of a market 
approach to environmental law and policy. Thus, “the policy ramifications of 
environmental risk are what is of concern… [and] how institutions can be designed to 
anticipate adverse effects, rather than merely to react to existing known effects13.”  
 
A Market Approach 
 
A reactive method or retrospective policy approach occurs when “governance 
institutions wait for definitive scientific evidence regarding harm of an environmental or 
resource issue14” and is generally used to maintain market functions as a requirement of a 
market approach to environmental law and policy. A market approach holds its principles 
and assumptions exclusively in Kaldor efficiency, which is the operating principle that 



 
indicates “the policy objective of maximizing aggregate social welfare15.” Its imperatives 
are “to satisfy as many consumers as possible and to provide as wide and growing an 
economy as possible…16.” Kaldor “will always define efficiency in terms of maximum 
economic growth and prosperity, not matter the eventual risk imposed17.” As a 
convention, its ethical position concerns growth, expansion, and private wealth 
maximization, and this causes the conceptualization of the environment as a resource and 
as a waste receptacle as the economy expands18. This approach assumes that present 
economic and instrumental benefits transcend ecological functioning, regardless of the 
environmental risks with respect to false positives and false negatives.   
 
The influence of the market… in environmental policy argument has generated a 
fear of false positives; that is, we fear that we will condemn a technology that will 
cause us no harm19. It is important to prevent a false positive (finding a safe 
technology hazardous) rather than to protect individuals and the community from 
false negatives (finding a hazardous technology benign)20.  
 
As this quote implies, the market views economic value as superior to most forms of risk. 
For the market, the role of the minimal state is to maintain existing markets as well as 
legal institutions that protect market exchange21.  The market assumes a responsive state 
purely for the public interest of consumers in an economic market. In order for an 
economy to prosper, it must satisfy its consumers, and this is the market’s ultimate goal. 
It would be against the interest of an economy to deny a product or a means of production 
because of possible hazards, and for the market, “regulation comes only when proof of 
 
harm is extensive and beyond a reasonable doubt22.” Furthermore, “the justification for 
the…reactive state, within a market democracy, is that the production of these 
technologies provides jobs and an expanding economy that satisfies the wants of the 
electorate23.” In order to satisfy the market through economic demand and instrumental 
value, under this ethical argument, the responsive state is the only responsible state24. In 
terms of the environment, a responsive state means dealing with the nature of 
environmental risk retroactively without the ability to justify anticipatory laws, which 
comes from the perceived preference of the electorate for an expanding economy and 
higher production25.  
Additionally, “market axioms also assume that the burden of proof for action,” 
which is the obligation to provide adequate justification for up-front regulation of risk,  
 
lies with those who would intercede in ‘natural’ market functioning: the state. But 
the state cannot intercede until specific market failure occurs. Even then, the state 
can only do what the market would have done, that is respond…[but not without] 
authorization from consumers26.  
 
Therefore, a major characteristic of a market approach to environmental law and policy in 
the regulation of environmental risk is the application of reactionary law. Paraphrasing 
J.M. Gillroy, I will argue, this one-sided conceptualization in favor of economic 
prosperity over ecological functioning is “less than fully effective27.” 
 
An Ecosystem Approach 
 
 
On the other hand, an ecosystem approach to law and policy focuses on the value 
of flourishing ecosystems using anticipatory policy to actively prevent environmental risk 
so that environmental quality can remain intact, even assuming non-definitive science.28 
This means that action is warranted if there is any evidence of potential harm, even 
without complete scientific proof. As I will argue, the only way to manage the stealth, 
latency, and irreversibility of climate change is through the application of anticipatory 
policy with consideration of an ecosystem approach to environmental law and policy 
design, which allows for the justification of preventive action in the face of uncertainty 
while it supports shifting the burden of proof to those who would use the environment as 
a sink for risk29. An ecosystem approach demonstrates that 
 
[i]n order to control risk, one must control the introduction of technologies in the 
environment.  The single most important regulatory act is not banning a 
technology or cleaning up its consequences, but making decisions about the 
potential hazard before it is allowed into the environment.30  
 
 
There is a need for a decision-making authority that holds the power to proactively make 
decisions that will protect its citizens and nature.  
 
The mandate of the… state is to protect: to adopt protective measures addressing 
the… vulnerabilities of its citizens [and nature] by acting as their collective 
political agent. To protect is to empower the intrinsic capacities of humanity and 
nature… not just by contingent circumstance or instrumental desire.31  

 
 
 
In other words, and as a new definition of responsibility, the state is responsible to protect 
its citizens as well as the functional integrity of natural systems ex ante. In this approach 
to regulation, the burden of proof “changes from those regulating risk to those imposing 
it32,” and “their responsibilities are to justify imposition of risk, to describe the potential 
effects on humanity and nature, and to gain political assent for each imposition of 
environmental risk33.” An anticipatory government in an ecosystem approach to 
environmental law and policy functions to  
 
[d]efine and provide the fundamental requirements of its citizens, as well as of the 
natural world, requiring those who would risk these interests to justify the 
imposition in terms of the intrinsic values involved. 
 
 
Furthermore, an ecosystem approach demonstrates that in order  
 
[t]o responsibly address environmental risk, the active state needs to concentrate 
on the prevention of false negatives and to create anticipatory institutions that will 
regulate, ex ante, to maintain a sound level of environmental quality34.  
 
 
A responsible state is an active state that will anticipate environmental risk issues that 
may impact both humanity as well as nature. Responsibility in this approach can be 
further defined by “equality and fairness within and between generations35.” Thus, the 
state needs to be actively involved in the safety of its individuals as well as the 
conservation of natural systems36. Anticipatory law and policy is a remedy for the 
environmental risk involved in climate change and this calls for the application of the 
 
Precautionary Principle. For the purposes of my argument the Precautionary Principle 
requires that I interpret the principle of subsidiarity, without which the Precautionary 
Principle holds minimal power.   
 
The Principle of Subsidiarity & The Precautionary Principle 
 
 As codified in Article 5 of the Treaty on European Union, “the use of Union 
competences is governed by [the principle of] subsidiarity37.” The principle of 
subsidiarity defines the “circumstances in which the Union is empowered to act with 
priority in respect of the Member States38.” It also “authorizes the intervention of the 
Union when the objectives of an action cannot satisfactorily be achieved by the Member 
States ‘due to the scale and effects of the proposed action’39.” The power shifts from the 
state to a higher authority, in this case the EU, and the state “accepts policy goals, and the 
choice of the instruments to pursue those goals, which are determined exogenously40.” 
Due to the transboundary dimension of greenhouse gas emissions contributing to climate 
change, the concept of subsidiarity is applicable, and climate change is handled at the EU 
level. This in turn gives the EU, as the transnational legal institution, authoritative power 
that applies to the environment.  
Consequently, the EU has the power to apply the Precautionary Principle as the 
core of environmental policy for all Member States. The Precautionary Principle is 
defined as  
 
 
a general principle of Community law requiring competent authorities to take 
appropriate measures to prevent specific potential risks to public health, safety 
and the environment, by giving precedence to the requirements related to the 
protection of those interests over [certain] economic interests41. 
 
 
The Precautionary Principle is codified in Article 174 of the Treaty establishing the 
European Community, and it states that 
 
Community policy on the environment shall aim at a high level of protection taking 
into account the diversity of situations in the various regions of the Community. It 
shall be based on the precautionary principle and on the principle that preventive 
action should be taken. 
 
 
In terms of environmental risk, the Precautionary Principle compensates for the potential 
harm of stealth, latency, and irreversibility. Each dimension of risk is “analyzed and 
considered ex ante42” because implementation of anticipatory policy calls for a risk-
conscious society43. This implies that the potential stealth risk is therefore eliminated as 
the release of harmful risk agents is prohibited. Furthermore, latency and irreversibility 
are also avoided because anticipation of harm is put into action, preventing detrimental 
and intangible results as well as long-term permanent damage. 
European regulatory philosophy, seeming to be more in line with the ecosystem 
approach rather than the market paradigm, draws upon the principle of precautionary 
actions, and the Precautionary Principle has evolved to become an increasingly central 
goal of European Community environmental policy in compensating for the 
environmental risk involved in climate change.  
 
 
Dialectic: Economy and Environment 
 
The consideration of reactionary and anticipatory policy is one manifestation of 
the dialectic between economic prosperity  ecological functioning. The term “dialectic” 
is the idea that two concepts  “are interdependent, in that each is necessary to the proper 
understanding of the role of the other44.” As can be derived from the descriptions of the 
market and ecosystem policy paradigms, above, there is often a tension between 
environment and economy, mostly compromising the former for the latter. The public 
interest of consumers in an economic market is essential for an economy to prosper, and 
this often means the environment is devaluated in the synthesis that results from a policy 
design decision. It is against the interest of an economy to interfere in markets before 
some cost is incurred. “Regulation [of environmental risk] comes only when proof of 
harm is extensive and beyond a reasonable doubt45.” Therefore, in the interest of the 
economy, a responsive state is the only responsible state46. Conversely, to responsibly 
address environmental risk and promote ecosystem functioning, the environmental policy 
needs to “concentrate on the prevention of false negatives and to create anticipatory 
institutions that will regulate, ex ante, to maintain a sound level of environmental 
quality47.” In order to adequately account for environmental risk in the representation of 
nature in the creation of environmental law, anticipatory policy is required as a more 

 
adequate definition of responsible policy, and the application of the Precautionary 
Principle is, therefore, warranted.  
The EU represents the only transnational legal institution that has managed to 
achieve a balance between ecological functioning  economic prosperity by requiring 
that Member States consider the risk characteristics of climate change through the 
implementation of the Precautionary Principle. Article 5 (Subsidiarity) combined with 
article 174 (Precaution) allows for the EU to achieve a more adequate dialectic synthesis 
of ecosystem functioning  economic prosperity given the characteristics of 
environmental risk, because the consideration for ecosystem functioning is taken care 
through anticipatory policy while at the same time not unduly compromising economic 
prosperity. This dialectic synthesis policy takes the environment more properly into 
consideration. It shifts the burden of proof from those regulating risk to those imposing 
risk and requires the adoption of a false-negative risk regime, which results in erring on 
side of precaution and a more ecosystem-based approach to environmental law and 
policy. 
To demonstrate my point, I will examine the effects of the EU on the United 
Kingdom (UK) in terms of its successful adaptation from incremental and reactionary 
environmental law and policy to a more comprehensive and anticipatory environmental 
law without losing its economic power as a result of accession into the EU. I will then 
explore Hungary as a second case study that if left to its own devices will solely strive for 
economic prosperity without real concern for the environment. However, due to its recent 
accession into the EU and the application of Article 5 and Article 174, Hungary will be 
able to follow in the successful footsteps of the UK in achieving the same balance.  
 
 
PART TWO 
 
The EU has changed perceptions of how transnational law can work as a dynamic 
and effective force: through expansion of the formal membership of the legal community 
to which it applies48. Specifically incorporated into the new environmental section of the 
1987 Single European Act is what would later become known and applied more generally 
as the principle of subsidiarity49.  Article 5 of the Treaty establishing the European 
Community “puts forwards the heart of the subsidiarity principle, building on and 
generalizing the provisions50” formerly contained in the Single European Act: 
 
In areas which do not fall within its exclusive competence, the Community shall 
take action . . . only if and in so far as the objectives of the proposed action cannot 
be sufficiently achieved by the Member States and can therefore, by reason of the 
scale or effects of the proposed action, be better achieved by the Community51.  
 
 
The subsidiarity principle makes it clear that national policy choice should be limited 
only when EU action is clearly better and more effective52; it also applies to all new EU 
legislation as well as to existing legislation53. The December 1992 European Council 
Summit suggested guidelines on “how to fulfill the subsidiarity requirement54.” The first 
major requirement states that, “transnational aspects of a problem justify EU action55.” 


 
This means that, for example, in terms of the environment, if “large-scale industrial, 
agricultural, and technical activities [are] conducted in the territory of one country…[and] 
cause detrimental effects in the territory of another country or to areas of the global 
commons56,” this validates EU action because of the transnational component. 
Furthermore, “both the Commission and the Council agree that, under the subsidiarity 
principle, transboundary pollution justifies Community action57.” Transboundary risk 
attributed to climate change is representative of a situation in which the principle of 
subsidiarity clearly legitimates EU environmental action as more adequate than strictly 
national remedies and is therefore appropriate because it is the level of government that 
will “produce the highest environmental standards58.” Assuming that, because of its 
geographical and policy characteristics, climate change is better handled through 
transnational institutions like those of the EU. The emission of greenhouse gases as it 
contributes to climate change is a topic of concern and must therefore fall under the 
requirement of the principle of subsidiarity. Finally, it is also important to note that 
Article 5 is a legally binding, and thus enforceable instrument in EU law that makes it 
even more effective59 in properly regulating environmental risk.  
Three characteristics of environmental risk that concern institutional management 
through transnational law are stealth, latency, and irreversibility. Because the EU requires 
Member States to consider the environmental risk characteristics of climate through 
precaution, which is a direct result of the combination of Article 5 and Article 174, the 
EU represents a system that achieves a better balance of ecosystem functioning and 
 
economic prosperity, as I will further argue using the case studies of the UK and 
Hungary. The EU is considered to be a transnational system that has strong 
environmental law. Transnational law is considered to be a venue for changing municipal 
law because by virtue of Member States’ attachment to the EU, each is required to honor 
transnational commitments. This system forces Member States to apply EU laws 
nationally, which, in the case of the environment, causes a tremendous amount of change 
for the better. When looking at climate change on a transnational scale and taking 
environmental risk into consideration, decision-making for environmental integrity needs 
to be based on an expansive view60 of a transnational network, as it better serves the 
public interest of both humanity and the environment. What occurs in one state’s 
environment can greatly impact another environment, and, therefore, decisions are better 
made at a more central level as there is more adequate consideration of the broader 
picture of overall anticipation of the environmental risk of climate change.  
 The EU is considered to be a responsible state that anticipates and regulates the 
environmental risk in order to protect both humanity and nature, while also maintaining 
the economic prosperity of its Member States. Without this balance and if Member States 
are left to their own devices, the influence of a market-based approach, which promotes 
only economic prosperity through the individual preference of consumers, will reign 
supreme. Within the market, “the reluctance to establish anticipatory laws, and the 
propensity to ignore those that are enacted… allows for an expanding economy and 
higher production61.” 
 
Furthermore, before EU influence, the false-positive regime prevails; “that is we 
fear we will condemn a technology that will cause us no harm62.” Humanity and nature 
are protected only from extremely hazardous substances and “then only by the 
application of current technology to establish optimal levels of risk that are least 
burdensome to the economy63.” Regulation from a market approach comes only when 
“proof of harm is extensive and beyond a reasonable doubt64,” with the justification that  
“that production of these technologies provides jobs and an expanding economy.65” For 
environmental risk,  
 
[t]he small benefits of accepting the gamble both exist within the market and are 
allocated through its mechanisms (e.g. the greater profits of firms, greater 
consumer satisfaction). These markets produce and sell technological innovation 
within the price system of supply and demand. However, the costs generated by 
the same innovation are collectively transferred nonvoluntarily throughout 
society. The biosphere directly incurs costs since ‘the adverse effects of 
environmental risk gambles usually are transferred directly through the 
environment rather than through the market.’66 
 
 
In view of that, “the need for prevention of environmental risk becomes an essential 
ingredient in producing equitable policy, now and in the future67,” and consideration of 
an ecosystem approach with the implementation of an anticipatory institution would 
provide protection from environmental-risk harm.  
 The principle of subsidiarity gives the EU the power to apply the Precautionary 
Principle as the anticipatory policy necessary to protect ecosystem functioning. As 
codified in Article 174 EC, the Precautionary Principle “provides that EC environmental 
 
policy shall be ‘based on’ the principle,68” which is considered to be a good remedy for 
the environmental risks (stealth, latency, and irreversibility) involved in climate change. 
The detrimental effects resulting from these characteristics will neither be prevented nor 
remedied by the sole encouragement of subjective wealth maximization through a 
prospering economy69. The Precautionary Principle overcomes the stealth, latency, and 
irreversibility of environmental risk because the “burden of proof” in matters of such 
regulation is shifted to those who would impose the environmental risk on society70, and 
“specifically, in order to regulate responsibly, risk must be anticipated and action justified 
ex ante71.” Accordingly, the Precautionary Principle promotes an active state that will 
better anticipate and therefore avoid many negative environmental consequences. 
Furthermore, “the emergence of the Precautionary Principle has marked a shift from post-
damage control to the level of pre-damage control of risks72,” and due to the effects to 
come as a result of climate change, there is a need for a for the EU to act as the decision-
making authority to proactively make decisions that will protect humans and the 
environment. The EU acts as an active state, which is able to implement and enforce the 
Precautionary Principle on a transnational level. This leads to greater creation of adequate 
environmental law and policy on both a domestic and international level that will achieve 
lower and more acceptable amount of environmental risk. The application of the 
Precautionary Principle as an EU standard is an improved concept that will more 
responsibly address climate change, as an ecosystem approach requires that it 
 
concentrates on the prevention of false negatives and actively regulates environmental 
risk to maintain a flourishing ecosystem. Furthermore, the EU will anticipate the 
environmental risk involved in climate change, and through its expansion, it will allow 
for other Member States to operate by the same standards through the application of the 
Precautionary Principle. 
The EU is a transnational institution that has moved beyond the market-based idea 
of responsive and reactionary law and policy to include an ecosystem-based approach to 
environmental law and policy, which preserves and protects the environment as a 
functional end in itself with consideration for the intrinsic value of humanity and nature. 
This approach shifts the burden of proof from those who intercede in the “natural” 
functioning of an economy to those who would impose environmental risk on society, 
and “in order to regulate responsibly, risk must be anticipated and action justified ex 
ante73.” By shifting the burden of proof to those who would impose environmental risk, 
the EU is responsible to anticipate harm and therefore plan accordingly74. This shifts the 
burden of proof, as it ought to be shifted to those who would impose the environmental 
risk on society and requires the adoption of a false-negative risk regime, which results in 
erring on the side of precaution, and a more ecosystem based approach to environmental 
law and policy. For the EU as the supreme lawmaker, 
 
[i]t is not that the economy should function without interruption, but that…the 
functional integrity of the environment ought to be fostered and protected, while 
economic behavior is regulated, unless it can be demonstrated that the imposition 
of risk through the economy is necessary to the quest for full and equal access to 
individual or natural systems integrity75.  
 
 
 
By adopting what amounts to an ecosystem approach to environmental law while still 
maintaining economic power with consideration for a market approach, the EU has 
created a dialectic synthesis between economy  environment that can be described as 
the best of both worlds. 
 
United Kingdom 
 
 As most Member States were comfortable with enhanced EU power over 
environmental matters in particular, the real significance of including the principle of 
subsidiarity in EU law for the purposes of this argument is its “appeal to the UK, a 
country well known both for its practically unrivalled sensitivity on questions of national 
sovereignty and its unenviable position as the ‘Dirty Man of Europe’76.” Concerning the 
sensitivity to the protection of its national sovereignty before its accession into the EU, 
the UK was deeply conscious of its national identity given its island position and 
historical legacy. When sovereignty was called into question during talks of accession, 
citizens of the UK felt that their national identity was at stake. With respect to national 
sovereignty, some may argue,  
 
[i]nsistence on the sovereignty of one’s own state is a natural right…it means that 
one's domestic laws and foreign relations are exclusively decided by one's own 
parliament and government, which are elected by and responsible to one's own 
people… [It] is an instrument of juridical independence, determining the possibility 
of a people who inhabit a particular territory deciding its own destiny and way of 
life in accordance with its own needs, interests, genius and traditions77.  

 
 
 
In support of such an argument, the only acceptable mode of international or in this case 
transnational cooperation is one that does not require the sacrifice of a state’s sovereignty 
so that it may choose its own way of life and its right to self-determination78. As a result 
of this shift of power, the state is obligated to suffer the imposition of policies that are 
devised externally79. Furthermore, some may also argue that transnational systems like 
the EU cannot appreciate the specific economic situation in each sovereign state with a 
blanket transnational policy, and trading sovereignty for both economic and 
environmental reasons will compromise the former for the latter. Once accessed into the 
EU, it is almost impossible for a Member State to make or change a single European 
law80. The Member State, which gives up some or most of its sovereignty in return for 
EU membership, ceases to be an independent subject of international affairs, and it is not 
longer able to decide, in some cases, its own domestic affairs81. The Member State puts 
its existence and sovereignty in trust to the EU, who in turn has the power to control 
uniform sovereignty and consequently steer the direction of environmental policies for 
the EU Member States82. However, I contend that Member States’ sovereignty is not lost, 
but rather enhanced because each state has the power to make laws and execute them at 
the EU level. Moreover, “EU cooperation and integration have thus far helped member 
states consolidate and reassert their ability to regulate…through the use of… EU-level 

 
institutional venues83.”  
 The traditional freedom from comprehensive European integration was much 
stronger in the UK than most other nations. Regarding the UK’s historical pollution-
emitting position as the “Dirty Man of Europe,”  
 
British governments consistently dragged their feet as their European partners 
sought to press ahead with international environmental negotiations and the 
formulation of a common European environmental policy84.  
 
 
As an early-industrialized country, the environment has never been a significant public 
policy focus of the UK. Historically, the UK has viewed and addressed environmental 
policy in narrower terms than other industrialized European states. Before its accession 
into the EU, environmentalism did not arouse much political attention85. The 
development of environmental law and policy was characterized as having low political 
attention as well as incremental, reactive, and informal regulation86. The prevailing norms 
of the British approach to controlling environmental damage were accommodative to 
economic prosperity and reactive because legislation was generally built state by stage 
only in response to particular pollution problems87, characteristics that epitomize a 
market approach to environmental policy. Furthermore, 
[t]he desire of policy makers to ensure the co-operation of those affected by 
legislation involved extensive use of voluntary procedures and forms of self-



 
regulation as well as considerable latitude in the drawing up of regulations to 
allow for negotiated compliance88.  
 
Nevertheless, environmental policy in the UK has been greatly enhanced by their 
Europeanization89. Due to economic necessity, the UK became a member of the EU in 
1973. Since its accession and as a result of the principle of subsidiarity,  
[e]nvironmental politics have become a matter of international concern and high 
politics. [The UK’s] central government, through its European commitments, has 
been obliged to take environmental policy more seriously as a legitimate 
responsibility90.  
 
 
The UK’s informal style and lack of fixed national targets to implement environmental 
policy has been progressively enhanced by European legislation with its much more 
formal and explicit approach91. For example, the enforcement of the legally binding 
measures of the Kyoto Protocol is one way in which the UK had to alter their traditional 
methods of pollution control in order to meet the uniform standards suited for the 
Community and the continent set by the Kyoto Protocol of an 8% reduction of 1990 
levels of emissions92. Today, UK proactively addresses environmental policy and law 
with greater subsidiarity and stronger implementation that would have been unimaginable 
before its accession into the EU.  
A major reason for the early troublesome nature of environmental risk is that the 
UK and other Member States had previously dealt with it retroactively, creating 
appropriate regulations only after technologies have shown themselves to be harmful93. 
Based on this market-based reasoning, some may argue that it is more important to 
 
satisfy consumers and economic interests on a transnational level through reactionary law 
and policy. Economic costs only evaluate variables that have a monetary price for the end 
of wealth maximization94, and this should always trump ecosystem functioning. Using 
economic principle as the core of environmental metapolicy establishes an economic 
perspective on nature95 and therefore prevents any attempt to balance economy and 
environment. In support of this counterargument, the transnational application of the 
Precautionary Principle in compensating for the environmental risk involved in climate 
change is unfavorable to Members States of the EU because the balance of present and 
future benefits is traded for economic interests, especially for less affluent states like 
Hungary, which find strength in reactionary law and policy. It is more important to raise 
economic standards of living and states should not be asked to take any steps that would 
result in economic sacrifice96. Therefore, as some may argue, EU law and policy should 
consider a market-based approach (reactionary law and policy) to be superior to an 
ecosystem-based approach (anticipatory law and policy) involved in environmental risk.  
The following quote represents the UK’s former piecemeal and reactionary 
domestic environmental policy before it became a member of the EU. 
 
Even though Britain has a long history of environmental legislation, stretching 
back at least to the mid-nineteenth century, environmental policy lacked overall 
coherence… As an early-industrialized country, Britain has generally built up her 
law and administration stage by stage in response to particular [environmental] 
problems97. 
 

 
This quotes displays two obvious characteristics of a market approach to environmental 
law and policy: incremental and reactionary environmental law. The existence of these 
two characteristics means that stealth, latency, and irreversibility were not compensated 
for within the UK’s national environmental policy plan. First, an incremental approach to 
environmental law and policy embodies an exclusive market approach to the regulation 
of latency and irreversibility because within the scope of a market approach,  
 
[e]ach facet of environmental law and policy is addressed incrementally, as if in 
isolation…Such an incremental approach to policy is antithetical to the proper 
administration of environmental concerns because policy choice regarding 
humanity and the natural world is required to cope with the interdependent biota 
and abiota of evolving systems that make up a comprehensive biosphere. These 
interconnected media and living species frustrate piecemeal analysis and punish 
segregated action that does not consider the connection between systems and their 
effects upon one another98.  
 
Therefore, comprehensive risk planning is crucial to the regulation of environmental risk, 
especially in order to account for the latency and irreversibility of climate change. A risk-
conscious society should “consider each individual [law and] policy within our 
knowledge of intersystem causes and effects99.” Such knowledge allows for better 
compensation for the latency and irreversibility involved in climate change.  
Also, the UK had a certain “enthusiasm for ‘sound science’ to ‘prove’ causes and 
effects in advance of regulatory action100.” This means that the stealth quality of risk was 
alive and well within the UK’s national environmental law and policy. However, when 
the UK signed the Treaty of Accession into the European Union in 1972, it “could not do 

 
other than welcome the … precautionary principle101.” Due to the forced adoption of the 
Precautionary Principle, the stealth quality of risk is responsibly regulated because it is 
anticipated, according to an ecosystem approach to environmental law and policy. The 
policy and science of risk become anticipatory and give more concentration to the 
integrity of nature. “The stealth qualities of risk are not longer placed in juxtaposition to 
the tangible and immediate economic gains promised by risk-generating technology102.” 
Furthermore, 
 
[e]nthusiasm for the [Precautionary] Principle among European institutions and 
other member states has made it increasingly difficult for the UK Government to 
call for the repeal of some standards in the absence of thorough scientific and 
toxicological justification in terms of threats to public health [and the 
environment]103.   
 
Thus, the Precautionary Principle has entered into the lexicon of modern EU due to the 
enforceability dimension of the principle of subsidiarity, and therefore UK, 
environmental law and policy with remarkable speed and stealth104. Nowadays, the 
Precautionary Principle appears regularly in national legislation, international statements 
of policy and in the texts of international conventions and protocols. Because it has been 
adopted as a guiding principle of environmental policy in the EU as a direct result of the 
principle of subsidiarity, it has been adopted in the same way in the UK105.  Accordingly, 
as demonstrated in the case of the UK, “subsidiarity provides a powerful jurisdiction for 


 
continued or expanded EU control over national environmental affairs106.” Thus, the 
expansion of the EU to include the UK has allowed for higher environmental standards 
than would have otherwise been the case107. Furthermore, the expansion of the EU allows 
for the application of the Precautionary Principle to add a proactive and anticipatory 
approach to decision-making in order to better compensate for the environmental risk 
involved in climate change on a transnational level.  
 By the same token, the UK has continued to maintain strong economic standing 
since the implementation of heightened environmental standards. Before its accession 
into the EU and “during the days of the British Empire, the UK economy was the largest 
in the world and the first to industrialize108.” Since then, and after its accession, the UK is 
the “fifth largest economy in the world and second largest in Europe with GDP of $2.279 
trillion US 109.” It has one of the most globalized economies in the world110,” while “GDP 
per capita is $37.4k US, which makes it the 30th richest country in the world, above 
European Union average of $33.8k US. Therefore, the UK has not lost its economic 
power as environmental regulations have increased. It has simply shifted from an 
exclusive market-based approach to environmental law and policy through reactionary 
regulation to include an ecosystem-based approach with the implementation of 
anticipatory environmental law as a result of its accession to the EU with the enforcement 
of Article 5 and Article 174. The EU has allowed for the UK to attain a balance between 
economic prosperity and ecosystem functioning that independent states have not been 
 
able to find. The UK is a case study that demonstrates the ability to fully engage in the 
dialectic of economy  environment to the end of more effective environmental risk 
regulation.   
 
Hungary  
 
Hungary is a CEE (Central and Eastern European) state that reflects a less 
advanced starting point that that of the UK due to both economic capability and 
environmental regulation. Many of the current challenges in environmental policy and 
legislation are a result of the communist past111. “During the years of communist rule, 
concern for the environment was superseded by the drive for industrial supremacy112,” 
and, therefore, CEE states have remained behind in environmental policy and legislation. 
According to Michael Waller (1999): 
 
Two aspects of communist rule were most to blame for its lack of environmental 
protection and contribution to environmental damage. Since production was 
emphasized quantitatively, rather then qualitatively, environmental costs did not 
enter into the equations. The political priorities of central command planning 
required such an emphasis. This and other things often resulted in low-quality 
goods that required an inordinate amount of energy for their manufacture.  
 
Furthermore,  
[a]nother problem inherent in the communist system was the party’s control over 
the means of communication. Although expert opinion was circulated ‘relatively 
freely,’ public opinion could not be formed, and interests could not be organized. 
Without the contributions of environmental NGOs that were instrumental in the 
 
policies of the West, such political ends could not be accomplished in [CEE 
states]. 
 
Communism has retarded environmental protection in CEE states. There has historically 
been low enforcement of environmental policies since it was “cheaper for resource-
intensive industries of the CEE [states] to pay fines for violations than to make the 
necessary changes113.”  
 On the other hand, the environmental movement of the 1980s became very visible 
in Hungary when the first contentious case to directly raise questions of environmental 
law came before the International Court of Justice114: the Gabcikovo-Nagymaros case. It 
arose out of a Treaty signed in 1977 between Hungary and Czechoslovakia involving the 
construction and operation of a ‘System of Locks’ on the Danube River. It was a joint 
investment designed to attain “the broad utilization of natural resources of the section of 
the Danube River for development of water resources, energy, transport, and other 
sectors of national economy of contracting parties,” which was essentially aimed at the 
production of hydroelectricity. Here ‘environmental necessity’ was used as the major 
point of Hungary’s case for the termination of the 1977 Treaty, which can be interpreted 
as an attempt to anticipate harm.  
 
Hungary relied on a ‘[defense] of ecological necessity as justifying its conduct in 
terminating the Treaty, arguing that the Project would seriously damage the 
Danube. The Court recognized for the first time that the environment is an 
‘essential interest’ of a State on which a customary [defense] of necessity might be 
grounded115. 
 

 
In essence, Hungary used the Precautionary Principle in its argument for the termination 
of the Treaty. Furthermore, the court emphasized the importance of the environment with 
the following passage:  
 
Throughout the ages, mankind has, for economic and other reasons, constantly 
interfered with nature. In the past, this was often done without consideration of the 
effects upon the environment. Owing to new scientific insights and to a growing 
awareness of the risks for mankind – for present and future generations – of the 
pursuit of such interventions at an unconsidered and unabated pace, new norms and 
standards have been developed, set forth in a great number of instruments during 
the last two decades. Such new norms have to be taken into consideration, and such 
new standards given proper weight, not only when States contemplate new 
activities but also when continuing with activities begun in the past116.  
 
The Court recognized the need to “reconcile economic development with protection of 
the environment117” and concluded that the two should achieve balance, which reveals 
the importance of the dialectic synthesis of economy  environment in Hungary. 
 What’s more is the separate opinion of Judge Christopher Gregory Weeramantry 
and his influence in the development of international environmental law and the balance 
with economic prosperity118. Weeramantry considered this striking balance between 
environment and economy to be a “principle with normative value119.” Weeramantry also 
“drew the conclusion that the ‘need for human activity to respect the environment’ is a 
universal international value and, by implication, a general principle of law120.” This case 
made the environment a more fully-fledged actor in international environmental law.  
However, even after the powerful ruling of the Gabcikovo-Nagymaros case and 
Weeramantry’s influential opinion involving the need for a balance between the economy 
 
and environment, new owners of former public industries continue to maintain the old 
communist attitudes of “growth first, protection later121” because 
 
[e]conomic problems have been at the forefront of the political scene. Industrial 
output had dropped by about 30% by 1993, the GDP fell by 20% and 
unemployment jumped from almost zero to 12% in just two years (1990-92)122. 
 
For Hungary, similar in comparison to the UK before its membership into the EU, the 
environment has continued to take a back seat to economic development123. 
Environmental policy and legislation are seen as harmful to the economy, and this 
dichotomy comes from the viewing of the economy-ecosystem relationship not as a 
dynamic dialectic but in eristic terms. Given the lack of support for environmental 
legislation, there has been relatively little, while Hungary, again like Britain, has focused 
primarily on end-of-pipe solutions to environmental problems124.  
Hungary has as slew of environmental concerns that exhibit the qualities of 
environmental risk that will be addressed through the heightened regulatory standards of 
the EU. Hungary’s geographic features make it heavily dependent on its neighbors, and 
this is most apparent in water supply.125 Hungary relies on imported water resources and 
“any contamination of its groundwater supply results in higher imports. Therefore, water 
issues rank highest on Hungary’s list of environmental concerns126.” Moreover, Hungary 
is ranked “second and third among CEE countries in levels of sulphur and nitrogen oxide 

 
per capita emissions127.” Another environmental concern is energy use, with 
“consumption at about twice the intensity of its Western European counterparts,” and 
such a reliance on energy was caused by bad economic decisions in the 1970s128. While 
Western countries shifted towards  
 
[m]ore service- and technology-oriented economies as a consequence of the oil 
crisis, Hungary decided to bank its future on the success of heavy industry. This is 
a prime example of the communist reliance on industry and view of such crises as 
aberrations… Most environmental legislation focused on the preservation of 
resources for industry129. 
 
In preparation for its accession into the EU in 2004, the EU viewed environmental 
progress in Hungary as very limited.  
 
Areas where, according to the Commission, further efforts were needed were: 
access to environmental information, orders of implementation of waste 
management, water quality standards, wastewater management, prevention and 
reduction of industrial pollution, noise emission by outdoor equipment of building 
industry and by household appliances. The administrative capacity was to be 
further strengthened, too130.  
 
These areas of improvement as the EU identified exhibit Hungary’s one-sided market 
approach to the regulation of environmental risk. The unfettered functioning of market 
processes allows for stealth, long latency periods, and irreversibility to take precedence. 
To delve into only one environmental issue on Hungary’s list of areas of improvement, 
the relatively high levels of sulphur and nitrogen oxide emissions provide evidence of 
stealth, latency, and irreversibility that greatly contribute to climate change. The negative 
 
consequences that are to come will affect humanity as well as nature involuntarily and 
may not surface until it is too late while potentially causing irreversible damage.  
However, environmental policy in Hungary will be strengthened due to 
“preparations for accession to the EU and by a desire to meet the associated 
requirements. In keeping with the EU requirements, the priorities of environmental 
protection [will change]131.”  The EU’s mere identification of areas for further effort in 
terms of the environment is already a step in the right direction. Hungary has already 
made efforts that exceed their level of development in the interest of meeting 
international obligations. This demonstrates that the principle of subsidiarity within the 
realm of the EU has allowed Hungarian environmental protection to be developed under 
the demands and the pressure of the EU132 while the Precautionary Principle is now 
applicable to Hungarian environmental law and policy which will allow for more 
adequate and anticipatory regulation of the stealth, latency, and irreversibility involved in 
climate change.  
 
Outlook for Hungary 
 
 Hungary, if left to its own devices, will continue to focus only on a market 
approach to environmental law and policy that is based solely on Kaldor efficiency. An 
exclusive market-based approach is considered to be inadequate when regulating the 
environmental risk involved in climate change. The UK case study has demonstrated that 
taking environmental risk seriously can actually add to a state’s prosperity in the long run 
 
as it will achieve successful policy design with the right dialectic synthesis of economy 
 environment. The UK is a success story for the balance of ecosystem functioning and 
economic prosperity, and Hungary has the potential to achieve the same balance because 
of its accession into the EU and, therefore, the application of both Article 5 and Article 
174. My analysis of the UK has painted a broad picture for Hungary: as a member of the 
EU, it is possible to achieve a sound balance and successful dialectic synthesis of 
economy  environment. CEE states like Hungary are often troubled with the thought of 
the so-called costs to economic prosperity, but my analysis of the UK within the realm of 
the EU has proven otherwise. Before the UK became a member of the EU, it too applied 
only a market approach when regulating stealth, latency, and irreversibility. However, 
after its accession, the EU put pressure on the UK to consider an ecosystem approach 
through the principle of subsidiarity in combination with the Precautionary Principle – all 
without failing to maintain economic success.  
 Because Hungary is now a Member State of the EU, it too has the tools it needs to 
implement an ecosystem approach to environmental law and policy while more 
adequately regulating environmental risk without losing economic power. The EU as a 
transnational system is better equipped to deal with the environmental risk that has the 
potential to distort economic prosperity and therefore affect the functioning of the 
market133. The principle of subsidiarity “provides powerful jurisdiction for the expansion 
of the EU and its control over environmental affairs134.” It also gives the EU the power to 
apply the Precautionary Principle as the core of environmental policy for all Member 
States including Hungary. This dialectic synthesis of economy  environment shifts the 
 
burden of proof to those who would impose environmental risk, forcing them to argue in 
terms of its effect on the environment and also in terms of economic advantages135. This 
dialectic synthesis also requires the adoption of a false-negative risk regime, which 
results in erring on side of precaution and a more ecosystem-based approach to 
environmental law and policy.  
 The EU has been able to find a balance between ecosystem functioning and 
economic prosperity that independent states have not been able to find because of their 
failure to fully engage the dynamic dialectic of economy  environment. When 
considering the environmental risk involved in climate change, transnational law at the 
EU level better serves the public interest of humanity and environment rather than the 
municipal law of Member States. Transnational law can be considered a venue of change 
as the centralized character of the EU more adequately recognizes environmental risk 
involved in climate change. Subsidiarity forces economy  environment into the core of 
policy decision-making and has an enforcement clause that allows EU law to trump laws 
of Member States in their own economic and environmental interest. Advantages of EU 
expansion signify better environmental regulation without losing economic power due to 
the combination of Article 5 and Article 174. Hungary now has the potential to follow in 
the UK’s footsteps and to fully engage in the dialectic synthesis between economy and 
environment.  
 
CONCLUSION 
 

 
 In conclusion, I have argued, using the United Kingdom and Hungary as 
two case studies, that the enlargement of the European Union to include Central and 
Eastern European states allows for more adequate regulation of environmental risk due to 
climate change. The codification of the principle of subsidiarity in Article 5 of the Treaty 
establishing the European Community allows for EU law to prevail over municipal law 
which can more effectively recognize climate change as an environmental risk problem 
with consideration for an ecosystem approach to law and policy through the application 
of the Precautionary Principle, which is already part of EU law. Additionally, the EU 
allows for Member States to attain a successful dialectic synthesis of economic prosperity 
and ecosystem functioning.  
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